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Introduction

	Turkey, the only pluralist secular democracy in the Moslem world

Turkey is the only pluralist secular democracy in the Moslem world and has always attached great importance to developing its relations with other European countries. Historically, Turkish culture has had a profound impact over much of Eastern and Southern Europe.  Turkey began "westernizing" its own economic, political and social structures in the 19th century. Following the First World War and the proclamation of the Republic in 1923, it chose Western Europe as the model for its new secular structure. 

Turkey has ever since closely aligned itself with the West and has become a founding member of the United Nations, a member of NATO, the Council of Europe, the OECD and an associate member of the Western European Union.  During the Cold War Turkey was part of the Western alliance, defending freedom, democracy and human rights.  In this respect, Turkey has played and continues to play a vital role in the defense of the European continent and the principal elements of its foreign policy have converged with those of its European partners. 

The EU Heads of State and Government unanimously declared Turkey a candidate to join the EU on the basis of the same criteria as applied to other candidates at the 1999 EU Helsinki Summit.  From that day on, a comprehensive reform process started in Turkey to fulfill the EU’s Copenhagen political criteria, which are a precondition to start accession negotiations with the Union.  


Legislative reform
As the complete overhaul of basic legal codes such as the Penal Code, the Press Law, the Law on Associations or the Law on the Political Parties was a lengthy legislative process that could have taken years, Turkey chose to redress its shortcomings vis-à-vis the political criteria as quickly as possible through “harmonization packages”:  During the reform process, a “harmonization package” came to be the term of reference for a draft law consisting of a collection of amendments to different laws, designed to amend more than one code or law at a time, and which was approved or rejected in a single voting session in Parliament.
Using this approach, legislation that was not in line with EU standards in such areas as freedom of speech, freedom of assembly or gender equality was targeted.  Bearing this in mind, as stated in Turkey’s 2003 National Programme for the Adoption of the EU Acquis (NPAA), the revision of fundamental laws is an ongoing process that will continue during the accession negotiations.

The amendment of the Constitution
The Turkish Parliament convened on October 3rd, 2001 to vote on the most comprehensive package of amendments that the Parliament has approved to this date, changing more than one fifth of the 177 articles of the Constitution. 

These amendments, which testified to a broad-based political will for EU membership in Turkey, introduced new provisions, in line with the priorities of the 2001 National Programme for the Adoption of the Acquis (NPAA), such as the freedom of thought and expression, the prevention of torture, strengthening of democracy and civilian authority, the freedom and security of the individual, the right to privacy, the inviolability of the domicile, the freedom of communication, the freedom of residence and movement, the freedom of association and gender equality.

The new Civil Code
Gender equality has been one of the basic tenets of the Republic of Turkey. In this respect, it is unique among Moslem countries, in so far as the 1926 Civil Code embodied the essential principles of gender equality. At an earlier date than in many European countries, women in Turkey obtained the right to vote and to be elected in the municipal elections in 1930, in elections held for village councils in 1933 and in 1934, they obtained the right to vote and be elected to the Parliament.  

The new Civil Code, which entered into force on January 1st, 2002, was a turning point in Turkey’s efforts to align with EU standards as this Code introduced significant changes in the areas of gender-equality, protection of the child and vulnerable persons, and the freedom of association.

The First Harmonization Package

The first harmonization package, which entered into force on February 19th, 2002, enacted a series of amendments to the Penal Code, the Anti-terror Law, Law on the Establishment of and Proceedings at the State Security Courts and the Code of Criminal Procedure in the context of the expansion of the freedom of expression, the reduction of pre-trial detention periods and the safeguard provisions of the rights of prisoners.

An amendment to Article 159 of the Penal Code reduced from 6 years to 3 years the upper limit of sentences for persons who “openly insult or deride Turkishness, the Republic, the Grand National Assembly, the moral personality of the Government, the Ministries, the military or security forces of the State or the moral personality of the judiciary”.  A second amendment to the Penal Code on Article 312 abolished the fines stipulated for praising a criminal act, calling to disobey the law or inciting hatred on lines of class, race, religion, sect or territory.  This amendment also established “endangering public order” as the criterion for the definition of the crime itself.

Article 7 of the Anti-terror Law was amended to restrict the context in which propaganda could be prosecuted as a criminal offence, whereby this was redefined to read as  “propaganda which encourages terrorism”.  An amendment to Article 8 reduced the upper limit of the duration for suspension of broadcasts that may be imposed on Radio and TV stations for broadcasts of propaganda against the territorial integrity of the state from fifteen days to seven days, and changed the aggravating situation clause (use of printed mass media) to limit the increase in the penalty to “one third” instead of “from one third to half”.  Article 8 of the Anti-terror Law was repealed by the amendments enacted to this law with the sixth harmonization package.

With respect to the reduction of detention periods and to strengthen provisions to safeguard the rights of prisoners and detainees, an amendment to Article 16 of the Law on the Establishment of and Proceedings at the State Security Courts repealed the provision allowing for “up to 7 days” pre-trial detention in collective crimes, reduced pre-trial detention in state of emergency areas from 7 to 4 days, reduced the maximum period for pre-trial detention from 10 to 7 days, provided that the detainee must be brought before the competent judge prior to an extension of the pre-trial detention period, and allowed for the provision  of full access of defendants to their counsels to be also applied to pre-trial detainees for whom the pre-trial detention period has been extended upon the instructions of the public prosecutor.

An amendment to Article 107 of the Code of Criminal Procedure provided that “a relative or a person designated by the detainee shall be informed of the detention and of every decision to extend the detention period, under the instructions of the judge”.  An amendment to Article 128 of the same Code reduced the maximum period of pre-trial detention for crimes committed collectively from 7 to 4 days, provided that “a relative or a person designated by the detainee is informed of the detention and of the instruction for extension of the detention period without delay, upon the instructions of the public prosecutor”.

The Second Harmonization Package 
In order to enhance the exercise of the freedom of expression, association and peaceful assembly, a second harmonization package was adopted and entered into force on April 9th, 2002.  The second package amended the Press Law, the Law on Political Parties, the Law on Associations and the Law on Meetings and Demonstration Marches, the Law on Civil Servants and further amended the Law on the Establishment of and Proceedings of State Security Courts, and the Act on the Organization, Duties and Competences of the Gendarmerie and the Act on Provincial Administration.

In the context of freedom of expression, Supplementary Article 1 of the Press Law was amended to remove some of the activities listed in this article within the context of offences relating to press.  An amendment to Supplementary Article 2 of the same Law reduced the penalty limits.  The amendment to Article 16 of the same Law removed a paragraph on “publishing in a language prohibited by law”.

A series of amendments were enacted to the Law on Association to enhance the exercise of the right to the freedom of association. Article 4 was amended to repeal some of the prohibitions on the founders of associations.  This amendment, in addition to other restrictions, repealed the provision on the prohibition of former convicts to establish associations.  With an amendment to Article 5, the provision prohibiting the establishment of an association “to protect, develop or expand languages or cultures other than the Turkish language or culture or to claim that there are minorities based on racial, religious, sectarian, cultural or linguistic differences” was repealed. An amendment to Article 6 expanded the freedom of association further by repealing the provision prohibiting associations from using languages prohibited by law while introducing the provision that Turkish was to be the language used in official correspondence.  An amendment to Article 34 expands freedom of associations to establish federations and Article 38 has been amended to expand the freedoms of student associations.  An amendment to Article 43 introduced the procedure of “notification in advance”, replacing the former procedure requiring association to obtain “permission”.  With the amendments, Articles 7, 11, and 12 on “the prohibition of international activities”, “activities abroad of associations established in Turkey” and “activities in Turkey of associations established abroad” were repealed.  (Provisions of the Civil Code are applied instead.)
The Law on Meetings and Demonstration Marches has also been amended in the context of the freedom of association and peaceful assembly. Article 9 was amended to expand the freedom to organize meetings and demonstration marches by reducing the age limit to 18 for eligibility to participate in these, the requirements for membership in the organizing committees and allowing legal personalities to organize meetings and demonstration marches with the consent of their competent bodies.  With an amendment to Article 17, the provisions delineating the reasons for which local authorities may prohibit or postpone meetings and demonstration marches were revised.  An amendment to Article 19 provided that under certain circumstances meetings are to be “postponed” instead of being “prohibited” and repealed some of the reasons for which meetings may be postponed.  Article 21, titled “meetings and demonstration marches not within the purpose”, was repealed to expand the exercise of freedoms in this area. 

In the context of the freedom of association and in order to align national legislation with the constitutional amendments, Articles 101 and 102 of the Law on Political Parties were amended to introduce the procedure of “deprival of the political parties concerned from state aid, in part or in full” as a sanction alternative to the permanent closure of these parties.  Article 103 was amended to introduce the criterion that the political party must become the “locus of execution” for criminal activities before these sanctions may be imposed.

The second package also included amendments in the context of the ECtHR judgments as well as rights of prisoners and detainees. Article 13 of the Law on Civil Servants was amended to allow recourse to the compensation paid by the state in compliance with judgments of the European Court of Human Rights against the personnel responsible for cruel, inhuman or degrading treatment. An amendment to Article 16 of the Law on the Establishment of and Proceedings of State Security Courts strengthened the right of defence and reinforced the right of access of persons detained or taken into custody to their legal counsels for offences under the jurisdiction of the State Security Courts.

Finally, amendments to Article 9 of the Act on the Organization, Duties and Competences of the Gendarmerie and Article 29 of the Act on Provincial Administration repealed the provision on the competence of the regional/provincial Gendarmerie officers to act temporarily on behalf of the governor or prefects.

The Third Harmonization Package
The third harmonization package, which entered into force on August 9th, 2002, abolished the death penalty, introduced provisions the relevant Codes paving the way for retrial, further extended the freedom of expression and association, addressed the legal conditions pertaining to real estate held by community foundations, provided for changes in provisions on education and broadcasting vis-à-vis cultural rights and continued to bring national legislation into alignment with the constitutional amendments, with amendments to the Law on Associations, Law on Free Zones, Law on Meetings and Demonstration Marches, Press Law, and Law on Foundations and the Decree on the Organization and Duties of the Directorate General of Foundations, the Code of Civil Procedure and the Code of Penal Procedure, and the Law on the Establishment of Radio and Television Enterprises, and the Law on Foreign Language Teaching and Education as well as the Law on the Duties and Competences of the Police.

The death penalty, not enforced in Turkey since 1984, was abolished with the amendments to the relevant national legislation enacted by the third package in line with Protocol 6 to the ECHR and the former constitutional amendments.  Under the new provisions converting death sentences to prison sentences, the death penalty was no longer to be enforced except in times of war and the imminent threat of war, although terrorism was retained as an exception at the time the third package entered into force.

The introduction of provisions allowing for retrial was also one of the most significant legal reforms enacted with the third package. Articles 445 and 448 of the Code of Civil Procedure and Articles 327 and 335 of the Code of Penal Procedure were amended to allow for retrial in light of the decisions of the European Court of Human Rights for civil and criminal law cases.  The jurisprudence of the Court became directly applicable to the legal system, reinforcing the opportunities to redress the consequences of human rights violations.

Article 159 of the Penal Code was amended to expand the freedom of expression in alignment with the norms of the ECHR and to remedy ambiguities in the wording of this Article.  An amendment to Article 201 introduced new definitions and measures to address the absence of legal provisions against trafficking in human beings and ensure alignment with the provisions of the UN Palermo Convention Against Transnational Crime. Amendments to Article 31 and Supplementary Article 31 of the Press Law enacted by this package repealed prison sentences for criminal offences related to the press, thereby further extending the freedom of expression.  

Provisions to further expand the freedom of association, as enacted by the new Civil Code and the second harmonization package, were undertaken in the third package.  Articles 11 and 12 of the Law on Associations were amended to facilitate the activities abroad of associations established in Turkey and the activities in Turkey of associations founded abroad.  An amendment to Article 15 combined the registration and related procedures of associations within the Ministry of Interior rather than the police.  Article 39, restricting the establishment of associations by civil servants, was repealed, as well as Article 56, providing for restrictions on students with respect to associations.  The amendment to Article 40 repealed the restriction on non-governmental bodies to undertake activities to prepare for earthquakes and other natural disasters (civil defence).  Articles 45 and 47 were amended to replace “on-site inspection” with “written declaration” to be submitted to the highest-ranking gubernatorial authority of the locale.  Article 62 was amended to simplify bureaucratic procedures and amendments to Articles 46 and 73 transferred all matters related to associations from the purview of the police to the newly established Department of Associations within the Ministry of Interior. 

Supplementary Article 3 of the Decree on the Organization and Duties of the Directorate General of Foundations was also amended to provide the legal basis for the activities in Turkey of foreign foundations.  A number of foreign foundations had already established branches in Turkey. Another change enacted with reference to the freedom of association is notably an amendment to the Provisional Article 1 of the Law on Free Zones, repealing the 10-year ban on strikes, lockouts and mediation in the free zones.

With reference to the freedom of peaceful assembly, while the existing prior permission procedure for foreigners participating in meetings and demonstration marches, provided for in Article 3 of the Law on Meetings and Demonstration Marches, was retained, a “notification” procedure for foreigners addressing meetings and groups taking part in demonstration marches or carrying posters, placards, pictures, flags, inscriptions and equipment was introduced with the amendment to this Article.  Article 10 was amended to reduce from 72 to 48 hours the time limit for “notification in advance” of a meeting to be organized by Turkish citizens. 

An amendment to Articles 4 of the Law on the Establishment of Radio and Television Enterprises lifted the restrictions on broadcasting in the different languages and dialects traditionally used by Turkish citizens in their daily lives, such as Kurdish.  The amendment also deleted the much criticized provision “the private lives of individuals are not to become subjects of broadcasts with the exception of cases where this is necessary for the public good” and the abstract expression which read as “pessimism and desperation and encouragement of chaos and violent tendencies”.  An amendment to Article 26 clarified the principles related to the issue of re-transmission to achieve alignment with the European Convention on Trans-frontier Television. The Law on Foreign Language Teaching and Education was amended to repeal the restriction on the learning of different languages and dialects traditionally used by Turkish citizens in their daily lives. The third package also provided for the preparation of two bylaws on broadcasting in and learning of different languages and dialects traditionally used by Turkish citizens in their daily lives.

Further legal reforms were enacted with the third package, notably the amendments to the Law on the Duties and Competences of the Police in alignment with the former constitutional amendments regarding the freedom and security of the individual, the privacy of private life, the inviolability of the domicile and gender equality, which also included an amendment raising the minimum age of employment in certain places from 21 to 18 and revised provisions on audio-visual works. Article 1 of the Law on Foundations was also amended to address the legal conditions pertaining to the legal problems regarding the real estate held by community foundations.

	New Government Comes to Power

General elections were held in Turkey on November 3rd, 2002.  The Turkish people expressed their dissatisfaction with the status quo and their desire for the acceleration of change very clearly:  None of the parties in the previous Parliament could pass the national  percentage threshold for election to Parliament  The new ruling party, the AKP, a centre right party, in turn expressed its commitment to reform very clearly and declared its goal as the fulfilment of the EU’s Copenhagen political criteria to pave the way for the opening of accession negotiations with the Union.  The opposition party, the Republican People’s Party, a centre left party, supported the Government’s commitment to Turkey’s EU accession process.  The December 2002 EU Copenhagen Summit postponed a decision to open the accession negotiations until the EU Summit to be held in December 2004.  The new Government pursued its commitment to reform with the support!of the opposition party, business, academia, civil society and public opinion, which is in favour of joining the EU by a very large margin.


The Fourth Harmonization Package

The fourth harmonization package, which entered into force on January 11th, 2003, engendered significant changes in the context of the expansion of the freedom of association, deterrence against torture and ill-treatment, safeguard provisions on the rights of prisoners by a series of amendments enacted to the Law on the Prosecution of Civil Servants and Public Employees, the Penal Code, Code of Penal Procedure, Decree Law No. 430, the Law on State Security Courts, the Law on the Human Rights Investigation Commission and the Law on Stamp Duties, the Press Law, the Law on Associations and the Civil Code and the Law on Political Parties, the Law on Foundations, the Law on the Use of the Right of Petition and the Law on Criminal Records.

A number of amendments were undertaken to strengthen the safeguards against torture and ill treatment. Article 2 of the Law on the Prosecution of Civil Servants and Public Employees was amended to abolish the permission procedure for the prosecution of civil servants and public employees for allegations of torture and ill treatment. An amendment to Article 245 of the Penal Code provided that sentences for torture and ill treatment may not be converted into fines or any other measures and may not be suspended. Article 316 of the Code of Penal Procedure was amended to strengthen further the right of defence and to ensure that the written statement of the Chief Public Prosecutor of the Supreme Court of Appeals is notified to the suspect or his/her lawyer.

Article 3 of the Decree Law No. 430 was amended to reduce the length of time that a convict or detainee may be taken out of prison or a detention house by the security forces from 10 to 4 days, to ensure that each time the security forces want to take  a convict or detainee out of prison or a detention house, s/he will be heard by a judge before the judge takes a decision on this matter,  to  guarantee that the convict or detainee will continue to benefit from his/her legal rights,  to ensure that the health of a convict or detainee will be certified by a medical report!each time s/he is taken out of the prison or   a detention house and returned and  to improve detention conditions in regions under a state of emergency.

Article 16 of the Law on State Security Courts was amended to extend the provisions of the Code of Civil Procedure to the rights of persons apprehended or arrested for common criminal offences to offences defined as coming under the jurisdiction of the State Security Courts.  The purpose of this amendment was to prevent the use as evidence in court of statements taken during detention without allowing the apprehended person to exercise his/her right to access a lawyer. Article 7 of the Law on the Human Rights Investigation Commission was amended to decrease the maximum period allowed for replies to applications to the Commission related to human rights violations from “three months” to “sixty days”.

Supplementary Article 1 to the Law on Stamp Duties exempting the compensation paid in accordance with the European Court of Human Rights rulings and sums for friendly settlement from stamp duties was added as a part of this fourth package in order to resolve problems related to procedure in this area. 

As a step taken to further enhance the freedom of expression, Article 15 of the Press Law was amended to introduce provisions that protect the press from being forced to disclose its sources of information in compliance with the European Court of Human Rights case law, ensuring the fulfilment of the function of the press in a democratic society and the right of the public to be informed.

In the context of the freedom of association, a number of changes to the Act on Associations and the Civil Code were undertaken by the fourth package. Article 5 of the Act on Associations was amended to decrease the restrictions on the purpose for which associations may be established.  With an amendment to Article 6, associations were allowed to use foreign languages in their international contacts and unofficial correspondence.  Amendments to Article 16 and 18 provided for the membership of legal personalities in associations.  The package repealed the requirement for a decision of the administrative board of an association and the signature of its members for announcements, declarations and similar publications and also deleted the expression “in any language prohibited by law and in writing” from the text of the article.  Articles 11 and 12 on the activities abroad of associations established in Turkey and on the activities in Turkey of associations established abroad were repealed, while amendments to Article 91 and 92 provided for uniformity in implementation in this area.

An amendment to Article 91 of the Civil Code repealed the procedure for permission from the Council of Ministers for the activities of foreign associations in Turkey and transferred these competences to the Ministry of Interior, provided that the views of the Ministry of Foreign Affairs are obtained, to facilitate decision-making in this area.  An amendment to Article 92 emphasized the condition that “international cooperation is deemed to be beneficial” and removed other restrictions in this area.  The amendments to Articles 91 and 92 introduced provisions to both articles related to cooperation undertaken between associations.  The package contained an additional provision extending the applicability of the provisions of amended Article 92 of the Civil Code to non-profit organizations other than associations and foundations.

The fourth package also included a number of changes in the legislation on political parties. Article 8 of the Law on Political Parties was amended to align the conditions for eligibility to become a founding member of a party with the conditions for eligibility to become members of a party. Amendments to Article 11 of the Law Political Parties and Article 11 of the Law on the Election of Members of Parliament repealed the restriction on grounds of a prior conviction for the crime of “openly inciting to hatred on the lines of class, race, religion, sect or territory” and replaced this provision with a “conviction for terrorist acts”. The amendment to Article 11 of the Law on Political Parties raised the limit for criminal offences other than those committed without criminal intent from three to five years for becoming a restriction on eligibility to become a Member of Parliament.

Article 66 of the Law on Political Parties was amended to introduce a provision prohibiting certain real or legal persons to allow political parties to “use their media [channels]”.  According to an amendment to Article 98 of the Law on Political Parties, a “three fifths majority” vote in the Constitutional Court is required for a decision for the closure of a party to be taken.  With an amendment to Article 100, the case for the closure of a political party may be filed only for “reasons stipulated in the Constitution”.  Article 102 was amended to allow political parties the right to appeal against the request of the Public Prosecutor of the Court of Appeals.  Article 104 was amended to align the manner with the amendment to Article 69 of the Constitution regarding closure of political parties and introduce the sanction of “depriving political parties partially or fully of State assistance” as an alternative to closure.  

In order to accelerate the decision process, Article 1 of the Law on Foundations was amended to replace the requirement for a Council of Ministers decision for the acquisition of immovable property by community foundations with that of the Directorate General for Foundations. The bureaucratic procedure for the acquisition of property by community foundations was also simplified.  The fourth package also provided for the publication of a bylaw designating the rules and procedures in this area.

Amendments to Article 1, 2, 3, 4 and 7 of the Law on the Use of the Right of Petition aligned the provisions of this Law with the amendment to Article 74 of the Constitution related to the rights of foreigners residing in Turkey to use their right to petition.  An amendment to Article 8 introduced a thirty-day limit for obtaining an answer to petitions.  Another amendment to Article 7 introduced the requirement to include reasons for the decision in the notification of the outcome to the applicant.  The amendments to the Law expanded the scope of the rights and freedoms to foreigners as well.

Article 5 of the Law on Criminal Records was amended so that information on minors in the criminal records under eighteen years of age may be provided only in certain exceptional cases specified in the Article, in accordance with the provisions of the Convention on the Rights of the Child.  The amendment to Article 8 made it possible to delete records on certain offences and introduced provisions on minors that further enhance the rights of the child in accordance with the Convention on the Rights of the Child.

The Fifth Harmonization Package

The fifth harmonization package, which entered into force on February 4th, 2003, includes provisions on retrial and on the freedom of association.

The amendments to the Code of Criminal Procedure and the Code of Civil Procedure introduced with the third package concerned retrial on the basis of European Court of Human Rights decisions.  The fifth package removed the criterion “the violation … is seen to have had consequences that cannot be compensated” from law and made it possible for all Court judgments of violation to be considered for retrial, subject to a time limit of one year after the publication of the law for decisions already finalized and one year after the finalization of future verdicts.  The fifth package also amended the provisions on retrial to ensure immediate application and implementation and deleted from law the Court of Cassation evaluation of the application of retrial and introduced the principle of evaluation by the court that gave the first judgment.

The amendment to Article 82 of the Law on Associations replaced prison terms with fines for offences such as failure to obtain permission for contacts with foreign associations and organizations, failure to fulfil the obligations concerning auditing or failure to declare real estate in possession.

The Sixth Harmonization Package

The sixth harmonization package, which entered into force on July 19th, 2003, engendered significant changes in the context of the expansion of the freedom of expression, safeguard provisions on the rights of prisoners, religious freedom, right to life and retrial, by a series of amendments enacted to Anti Terror Law, the Law on the Basic Provisions on Elections and Electoral Rolls, the Law on the Establishment and Broadcasts of Radio and Television Stations and the Law on Cinema, Video and Music Works, the Law on Foundations,  the Law on Construction, the Law on Census, the Penal Code,  the Law on State Security Courts and the Code of Criminal Procedure, and  the Code of Administrative Procedure.

An amendment to Article 1 of the third harmonization package abolished the death penalty in all cases including for crimes of terrorism except in times of war and imminent threat of war in line with the Protocol 6 to the ECHR.  An amendment to Article 453 of the Penal Code imposed heavier sanctions for the “honour killings of children”.  An amendment to Article 462 of the same Law repealed the article, which allowed for the reduction of sentences in cases known as “honour killings”.

An amendment to Article 16 of the Law on State Security Courts reflected the previous amendment for the application of the provisions of the Code of Criminal Procedure related to the access to a lawyer in cases under the jurisdiction of the State Security Courts to the heading of this article.   An amendment to Article 31 of Law No. 3842 applied the provisions of the Code of Criminal Procedure on the rights of the arrested or detained to cases under the jurisdiction of the State Security Courts.

With reference to the expansion of the freedom of expression, an amendment to Article 1 on the definition of terrorism of the Anti-terror Law made use of force or violence the prerequisite in the definition of the crime of terrorism and stipulated that only acts “constituting a crime” are included in the definition of terrorism.  The package also repealed Article 8 of the same law to expand freedom of expression.  An amendment to the Law on the Basic Provisions on Elections and Electoral Rolls revised the sanctions to be imposed by the High Election Board on private radio and television corporations for violations of broadcasting rules in order to enable a wider range of sanctions from lighter ones to heavier ones. 

A number of amendments were enacted to the Law on the Establishment and Broadcasts of Radio and Television Stations with this package. Article 3 was amended to decrease the restrictions in relation to monitoring. Article 4 was amended to make it possible for private as well as public radio and television corporations to broadcast in different languages and dialects traditionally used by Turkish citizens in their daily lives.  An amendment to Article 6 removed the representative of the Secretariat General for the National Security Council from the Board of Supervision.  An amendment to Article 9 of the same Law decreased the restrictions in relation to monitoring and made the decision of a judge along with the decision of the administration necessary as a legal safeguard. An amendment to Article 32 shortened the restriction on broadcasts of election propaganda from one week to twenty- four hours before the day of the ballot for elections.

The sixth package also included amendments in the area of religious freedom and community foundations. Article 1 of the Law on Foundations was amended to extend the application period allowed to community foundations for registering the real estate currently in their possession from six to eighteen months.  An amendment to Supplementary Article 2 of the Law on Construction took into consideration the needs for places of worship by different religions and faiths.

In addition, an amendment to Article 16 of the Law on Census removed the condition that children cannot be given names that are not appropriate to the “national culture” and “customs and traditions”.

With reference to additional provisions introduced on retrial, the amendment to Article 53 of the Law on the Code of Administrative Procedure, paved the way for retrial in light of the decisions of the European Court of Human Rights for administrative law cases as well.

The Seventh Harmonization Package


The seventh harmonization package, which entered into force on August 7th, 2003, engendered significant changes in the context of the expansion of the freedom of expression, freedom of association, safeguard provisions on the rights of prisoners, religious freedom, rights of the child, cultural rights, civilian-military relations and the functionality of the executive, by a series of amendments enacted to the Penal Code, Anti-terror Law, Code of Criminal Procedure, Law on the Establishment and Trial Procedures of Military Courts, Law on the Court of Accounts, Law on the Establishment, Duties and Trial Procedures of Juvenile Courts, Law on Associations and the Civil Code, Decree Law on the Establishment and Duties of the Directorate General for Foundations, Law on Assembly and Demonstration Marches, Law on Foreign Language Education and the Learning of Different Languages and Dialects by Turkish Citizens and the Law on the National Security Council and the Secretariat General of the National Security Council. 

The package added Supplementary Article 7 to the Code of Criminal Procedure that rendered the investigation and prosecution of cases of torture and ill treatment as urgent matters and as priority cases to be treated without delay.  The amendment provided that unless absolutely necessary, a hearing cannot be adjourned for more than thirty days at the most, and these hearings will also be held during the judicial recess.  The aim of this amendment is to ensure the speedy conclusion of investigations and prosecutions of cases of torture and ill treatment.

In the context of the freedom of expression, Article 159 of the Penal Code was amended to reduce the minimum penalty for those who “openly insult or deride Turkishness, the Republic, the Grand National Assembly, the moral personality of the Government, the Ministries, the military or security forces of the State or the moral personality of the judiciary” from one year to six months and ensured that expressions of thought undertaken solely for the purpose of criticism do not incur any penalties. The amendment to Article 169 of the Penal Code on third parties aiding and abetting gangs and criminal organizations removed the abstract and ambiguous expression “…  facilitates their actions in any manner whatsoever” from the text of the Article.  Articles 426 and 427 of the Penal Code were amended to exclude scientific and artistic works and works of literary value from the scope of criminal offences related to published or unpublished work that are offensive to morality or by being of a nature that provokes and exploits sexual desires.  The amendment also deleted the word “destroy” from the text of Article, ensuring that the destruction of these works is no longer to be undertaken as part of the sanctions imposed on offences of this kind. The amendment to Article 7 of the Anti-terror Law, which deals with aiding and abetting terrorist organizations, incorporated the expression “(incitement to) violence” into the text of the Article in order to meet the criteria sought by the European Court of Human Rights.  As such, propaganda that incites to terrorism and other forms of violence continues to be a criminal offence. 

A number of amendments to the Law of Associations were undertaken with this package, thereby decreasing restrictions and simplifying procedures. Article 4 of was amended to reduce further the restrictions on the establishment of associations by lifting the prohibition on the establishment of associations for a specific period of time for those who have been convicted of criminal offences under Article 312 of the Penal Code.  Article 16 was amended to lift the restriction on those who have been convicted of criminal offences under Article 312 of the Penal Code from becoming members of associations for a specific period of time.  Article 38 was amended to broaden the freedom of association of students registered at institutions of higher education by allowing associations also on artistic, cultural and scientific themes.  An amendment to Article 10 reduced the maximum time period in which the Ministry of Interior may conclude its evaluation of the charter of an association from ninety to sixty days.  Associations were allowed to establish more than one branch in provinces, central townships, townships and villages and the condition for persons establishing these branches to have resided for six months in the locale of the branch was repealed with an amendment to Article 31. In addition to the amendments to the Law on Associations, Article 66 of the Civil Code was amended to abolish the requirement for a member of an association to submit six months prior notice of his or her intention to terminate membership.

With reference to the freedom of peaceful assembly, Articles 15 and 16 of the Law on Assembly and Demonstration Marches was amended to reduce the maximum time period that assemblies or demonstrations may be postponed by the regional governorates from thirty to ten days for cases where there is more than one assembly or demonstration to be held within the boundaries of the province.  An amendment to Article 17 of the same Law stipulated that assemblies and demonstrations may be banned only if there is a “clear and present danger that a criminal offence will be committed”.  The amendment also reduced the maximum time period an assembly or demonstration may be postponed or banned from two months to one month.  An amendment to Article 19 of the same Law restricted the competence of governors to ban all assemblies and demonstrations in their provinces to cases where “there is a clear and present danger that a criminal offence will be committed”. The amendment also reduced the maximum time period for postponement and banning from three months to one month.

Also in the context of expansion of the rights to establish associations, the amendment to Supplementary Article 3 of the Decree Law on the Establishment and Duties of the Directorate General for Foundations simplified the procedure for foundations to obtain permission to undertake activities abroad.  The amendment designated the Ministry of Interior as the final authority in consultation with the Ministry of Foreign Affairs, whereas the permission to establish a foundation was formerly granted by the Council of Ministers following a three-tier permission process.

In addition the package also included amendments to the Law on Foreign Language Education and the Learning of Different Languages and Dialects by Turkish Citizens. An amendment to Article 2 of provided that the learning of different languages and dialects used traditionally by Turkish citizens in their daily lives may be undertaken at the facilities of existing language courses whereas previously such courses could only be initiated in new premises.  The provision on the obtaining the views of the National Security Council when determining the languages to be taught in Turkey was also repealed with the amendment, thereby establishing the Council of Ministers as the sole authority in this area.

An amendment to Article 6 of the Law on the Establishment, Duties and Trial Procedures of Juvenile Courts further enhanced the rights of children in line with the provisions of the Convention on the Rights of the Child, so that the term “child” in this Article refers to anyone below the age of eighteen years whereas the previous expression was “below the age of fifteen years”.  The amendment removed exceptions to the jurisdiction of Juvenile Courts.

The seventh package also included a number of amendments pertaining to the jurisdiction of military courts over civilians, the auditing of public transactions, as well as with reference to the military and provisions regarding the Secretarial General of the National Security Council. The amendment to Article 11 of the Law on the Establishment and Trial Procedures of Military Courts removed cases related to criminal offences such as inciting soldiers to mutiny and disobedience, discouraging the public from military duty and undermining national resistance from the jurisdiction of military courts, if these offences are committed by civilians.  The package also added an article to the Law on the Court of Accounts that introduced provisions that allow the Court to audit accounts and transactions upon the request of the Parliament in all areas where public means are used, including those of all kinds of institutions except the Presidency of the Republic, organizations, funds, establishments, companies, cooperatives, unions, foundations, associations and similarly bodies which benefit from public resources.  The package provided for the drafting of a bylaw to establish the principles and procedures to be observed when auditing State property in the possession of the Armed Forces.

Article 4 of the Law on the National Security Council and the Secretariat General of the National Security Council was amended to revise the duties and competences of the Council to prevent the misinterpretation of its advisory role.  The package repealed Articles 9 and 14 of this Law that gave the Secretariat General certain executive powers.  The amendment to Article 13 aligned the duties and competences of the Secretariat General with those of the Council limiting them to the functions of a secretariat for the Council.  The amendment to Article 5 increased the time period between regular National Security Council meetings from one to two months and cancelled the prerogative of the Chief of General Staff to convene a meeting.  Article 15 was amended to revise the appointment procedure of the Secretary General of the National Security Council.  The Secretary General will now be appointed upon the proposal of the Prime Minister and the approval of the President, allowing a civilian to serve in this office.  The package repealed Article 19 of the Law, which provided that “the Ministries, public institutions and organizations and private legal persons shall submit regularly, or when requested, non-classified and classified information and documents needed by the Secretariat General of the National Security Council”.  The preparation of a new bylaw in conformity with these amendments to replace the current bylaw on the rules and procedures regarding the Secretariat General was provided for by the package.  The new bylaw was published in the Official Gazette on January 8th, 2004. The Parliament adopted a law on December 10th, 2003 that abrogated the confidentiality of the bylaw and the staff of the Secretariat General of the National Security Council.

Since the harmonization packages

	What has changed?

The impact of the harmonization packages on life in Turkey has been revolutionary.  The first and immediate difference has been the start of an open debate on sensitive issues such as the death penalty, cultural rights and civilian-military relations.  Turkey today is more open, more self-confident and freer than it was before December 1999.  The harmonization packages changed existing legislation to improve human rights, strengthen the safeguards against torture and ill treatment, broadened freedom of expression and freedom of press, strengthened the freedom of association, assembly and demonstration, expanded cultural rights, reinforced gender equality and consolidated civilian democracy.


Mechanism for monitoring implementation

The Government set up a high-profiled Reform Monitoring Group in September 2003 with a view to ensuring effective implementation of the reforms.  The Group is composed of the Ministers of Foreign Affairs, Justice and Interior and high-level bureaucrats.  In its second and third meetings of 28 October and 25 December 2003 respectively, the Group assessed the steps taken so far regarding implementation; discussed specific issues that require further attention and took decisions to ensure rapid and effective implementation. 

 

The implementation of the reforms continues to be a permanent item in the agenda of the Council of Ministers. In its meeting on December 8th, 2003, the Council decided to designate a Deputy Prime Minister to report!to the Council on a weekly basis on the situation of draft legislation pertaining to the commitments under the National Programme.  

Enactment of secondary legislation 

A new bylaw on Provincial and Sub-provincial Human Rights Boards was published in the Official Gazette on November 23rd, 2003.  These Boards exist in all provinces and sub-provinces as a safeguard against human rights violations.  With the new bylaw, the number of the representatives of public institutions has been reduced in the Human Rights Boards while the number of civil society representatives has been increased.  The representatives of the gendarmerie and the police are no longer members of the boards. 

The Bylaw on Apprehension, Detention and Interrogation was amended on January 3rd, 2004 with a view to further strengthening the safeguards against torture and ill-treatment.  The amendments aim at further bringing the bylaw in line with the European norms and eliminating the problems arising from implementation. 

The bylaw on learning of different languages and dialects traditionally used by Turkish citizens in their daily lives was issued on December 5th, 2003.   Ministry of National Education has granted permission for the opening of Kurdish courses in Sanliurfa, Van and Batman.  The bylaw on broadcasting in different languages and dialects traditionally used by Turkish citizens in their daily lives by public and private radio and television corporations was issued on January 26th, 2004.

Administrative work undertaken

Since the enactment of the harmonization packages, the relevant Ministries have issued a number of circulars in order to facilitate the effective implementation of the legislative reforms. 

With regard to the amendment to the Law on Construction regarding places of worship, the Ministry of the Interior instructed local authorities on September 24th, 2003 to designate the required places of worship in the preparation of public works plans, and to allow for the building of such places in provinces, sub-provinces and towns by the approval of the highest local civilian administrator.

With reference to the amendment to the Law on Census, the Ministry of the Interior has instructed local authorities on September 24th, 2003 that all names that do not offend public opinion or undermine public morals shall be registered. Also, with reference to the amendments to the provisions on peaceful assembly, the Ministry of the Interior issued a circular on December 5th, 2003 to inform all Governorships of the amendments to the Law on Meetings and Demonstrations.  The Ministry has thus instructed all Governorships to take action accordingly.  The Ministry is placing the amendments on its website in order to inform publicly all NGOs

For the effective implementation of (the provisions to safeguard the rights of prisoners and detainees), the Ministry of Justice issued a circular on September 29th, 2003 regarding the execution of preparatory investigations by public prosecutors.  The Ministry instructed all public prosecutors, including those in the State Security Courts, to carry out investigations in person, rather than delegating them to the police or the gendarmerie, particularly those that fall under the purview of criminal courts, at the preliminary stage. The Ministry of Justice also issued a circular on October 20th, 2003 regarding the execution of investigations of allegations of torture and ill treatment. The Ministry has thus instructed all public prosecutors to carry out in person investigations regarding allegations of torture and ill treatment and to consider such investigations urgent cases that will be treated without delay as priority cases. The Ministry of Justice issued a circular on December 25th, 2003 with a view to ensuring full respect of the principle of confidentiality regarding written applications submitted to the enforcement judges in accordance with the relevant regulation.

Follow-up of further developments in practice 

 

With regard to the freedom of religion, the Task Force set up by the Reform Monitoring Group visited Antalya and Alanya on November 17th, 2003 to hold talks with the relevant authorities and persons concerning problems related to the opening of places of worship for the Christian communities.  

With the amendments to the Act on Construction to meet the requirements for places of worship of different religions and faiths, official applications can now be filed to build such places of worship. Recently, the Municipality of Alanya revised its urban plan in order to restore an historical church and transform it into a place of worship. The Governor of Antalya stands ready to authorize the construction of new facilities or renting estates to be used as places of worship, if requested.  Furthermore, an appropriate place has been allocated in Alanya to be used as a Christian cemetery. With regard to the places of worship, the Ministry of the Interior instructed the local authorities on September 24th, 2003 to designate the required places of worship in the preparation of public works plans, and to allow for the building of such places in provinces, sub-provinces and towns by the approval of the highest local civilian administrator.

 

Non-Muslim religious minority foundations have been legally granted the right to acquire and dispose of real property.  Implementation of the legislative change is currently under way.  The Directorate-General of Foundations has received over two thousand applications from 116 foundations to register their real estate.  Proceedings on a number of applications have already been concluded. The remaining applications are under consideration.  A procedure for the reversal of the expropriation of and the return of a property used as a place of worship by the Bahai community in Edirne is also under way.

The situation on the ground has been further improved, especially with regard to the exercise of cultural rights particularly in the South-eastern provinces.  Cultural activities, such as plays and concerts, have continued to be held in Kurdish.  Show programs on national TV channels have included Kurdish performances. 

 

With reference to the Return to Village and Rehabilitation Project to address the issue of displaced persons, Turkey has initiated a dialogue with the UN and the World Bank representatives in Turkey in order to define areas and methods of potential cooperation. As the first outcome of this initiative, a multilateral meeting was organized on December 17th, 2003 with the participation of relevant international organizations.

Ratification of International Conventions

Since the enactment of the harmonization packages, Turkey has signed or ratified a number of international conventions and agreements in order to participate more fully in the international human rights instruments. The instruments of ratification of the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights were deposited with the UN Secretary General on September 23rd, 2003 and the twin Covenants entered into force on December 24th, 2003.  The signature procedure of the Optional Protocol and the Second Optional Protocol to the International Covenant on Civil and Political Rights is under way. 

The instrument of ratification of Protocol No. 6 to the European Convention on Human Rights was deposited with the Secretary General of the Council of Europe on November 12th, 2003. The Protocol entered into force on December 1st, 2003. Turkey signed the Protocol No. 13 to the European Convention on Human Rights concerning the abolition of the death penalty in all circumstances on January 9th, 2004.

The Parliament has also approved the ratification of the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict on October 16th, 2003. The Parliament ratified the Agreement between Turkey and the International Organization for Migration on the Legal Status, the Privileges and Immunities of the Organization and Its Office in Turkey on October 16th, 2003. 

Administrative and legal work is under consideration in respect of withdrawing the reservations placed on the European Social Charter. Turkey signed the UN Convention Against Corruption on December 10th, 2003.

Legislation enacted since the entry into force of the harmonization packages

In addition to the developments already referred to, several significant draft laws have been enacted in order to fulfil commitments in these areas. With reference to the functioning and effectiveness of the judiciary, the Parliament approved the Law on the Justice Academy July 23rd, 2003.  The main aim of the Academy is to increase the efficiency of the judicial system by training judges, public prosecutors, judicial personnel, lawyers and notaries.  With reference to the protection of the rights of the child, the Parliament adopted the Law Amending the Law on the Establishment, Duties and Trial Procedures of Juvenile Courts January 7th, 2004. With this amendment, juvenile courts shall be established in districts with a population of more than 100,000 inhabitants. 

The Parliament adopted also the Law on the Right to Information on October 9th, 2003.  The law will enter into force six months after its publication.  With this legislation, those who want to receive information from public institutions on an issue related either to themselves or to their area of activity will be able to apply to the institution in question.  The right is granted to foreigners as well as to Turkish citizens.

As part of the fight against corruption, the Parliament adopted the Law on Public Financial Management and Control on December 10th 2003 and the Law Amending the Law on Banking on December 12th, 2003. 

Finally, the Draft Law on Electronic Signature was approved by the Parliament on January 15th, 2004 as Law No. 5070 (not published yet).  The aim of the draft law is to introduce provisions to regulate the legal and technical infrastructure for electronic signature, the essential component of electronic commerce as well as the “e-state” project to be implemented in the public sector, the transactions related to electronic signature and the activities of those providing the electronic certification services.
Conclusion

	“The enormous progress made by Turkey cannot be ignored”

As December 2004 approaches, the immediate goal of Turkey remains to start accession negotiations with the EU.  As the EU Commissioner responsible for enlargement Gunther Verheugen remarked on January 13th, 2004 “we cannot just ignore the enormous progress made by Turkey
”.  Turkey has achieved the critical mass necessary to be judged as having fulfilled the EU’s Copenhagen political criteria.  Any positive decision now regarding the opening of accession negotiations will bring Turkey closer to the EU, an important country that has much to contribute to Europe in the political, economic, social and cultural area.

Turkey’s accession will greatly enhance Europe’s standing in the Moslem world.  

Turkey’s entry will strengthen the EU’s multicultural credentials and refute the so-called  “clash of civilizations”.  It will increase the credibility of the Common Foreign and Security Policy in South-eastern Europe, the Middle East, Caucasus and Central Asia.  Turkey’s membership will greatly contribute to Europe’s security and defence.  Turkey’s entry will greatly expand the Single Market.  Turkey’s young population will energize Europe’s economy.  At the historical crossroads where we stand today, Europe stands to win by accepting this historic country with a tremendous future potential.


� European News Agency, January 13th, 2004.
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